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Third-party payers, primarily insurance companies, are
spearheading tough new penalties against physicians and
other providers who waive co-payments and deductibles.
Both in-network ("preferred") and out-of-network providers
who fail to properly charge and collect co-payments and
deductibles may expose themselves 1o civil suit for insurance
fraud which can have far-reaching conseguences, up to and
including potential loss of licensure from the State.

I in-Network Provider Common Law Liability

An in-network provider who regularly neglects to coliect co-
payments or deductibles breaches their provider agreement,
and may aiso be committing fraud.’ For example, a dentist who
routinely waived his patient's co-payments cnce he received
reimbursement from the earrier, usually around 80 percent of
his billed amount, was found to be perpetrating civil fraud. In
that case, the dentist "intend[ed] to forgive co-payment in all
cases in which he submits fe a carrier (whose agreement pro-
vides for percentage co-payment) a statement of patient
charges." Because of this, his "usual customary and reason-
able" (UCR) charges, as represented to the insurance compa-
ny, were rarely collected, if at all. This was found to be prob-
lematic because “if [the dentisf] tells the insurance carrier he
charges $100 and then collects $80 from the carrier, and by
prearrangement, forgives his patient's co-payment [of $20] he
has fied to the carrier."® Under this reasoning, the dentist's
actual UCR should have been submitted as $80 (based on the
amount he usually collected from the insurance companies),
for which 80 percent reimbursement would have been $64.

Although the court then held a plenary hearing on the
remaining elements of common law fraud to determine
whether there was actual deception and reasonable reliance
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on the hilling statements, such proofs wouid not be needed
feday o sustain a violation under the Insurance Fraud
Protection Act,’ (the "Act"), which became law the same year
as Feiler was decided.

i1. Modern Liability under the Insurance Fraud Prevention Act

Uniike a private action for common law fraud which expos-
es a practitioner to damages in the form of repayment of
armounts collected in excess of the actual UCR rate, the Act
opens the door to treble damages, an award of counssl fees
incurred by the insurer, disgorgement of all payments received
from the payer, and possibly adversary proceedings before the
practitioner's licensing board.

Additionally, unlike common law fraud which must be es-
tablished by clear and convincing evidence, a violation of the
Act may be sustained by a mere preponderance of the evi-
dence.f

The Act is violated where a person or practitioner

[plresents or causes to be presented any written or oral
statement as part, or in support to, a claim for payment
or other benefit pursuant to an insurance policy. . . know-
ing that the statement contains any false or misleading
information concerning any fact or thing material to the
claim.®

Under the Act, a successful plaintiff may be awarded com-
pensatory damages, costs of investigation, costs of suit and
counsel fees.” Compensatory damages under the Act include
all payments previously made fo the provider? Treble damages
are available if there is a "pattern” of violations.® A “pattern”
is defined as "five or more related violations under [the Act.]

continued on page 18
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Violations are related if they involve sithar the same victim or
the same or similar actions on the part of the person or prac-
fitioner charged with viclating [the Act.]"'® Had Feiler been
sued under the Act, it is very likely that his actions as
described hy the Chancery Division would have exposed him to
ireble damages and other penalties.

Such adverse findings of fact may be viewed by the
Attorney General as "false promise,” "false pretense” or pro-
fessional misconduct which could lead to disciplinary pro-
ceedings before the appropriate licensing board." Afthough
the severity of sanctions depend on the facis and circum-
stances of each case, the licensing body may impose the ulti-
mate sanction — permanent loss of license in such cases,
notwithstanding any lack of patient harm.*

Defense before the licensing hoard can be complicated and
almost impossible if the board accepts the findings of fact
made in the earlier civil suit under the Act as true. This accept-

affirmed the dismissal of the unjust enrichment claim.”

Aetna alleged that leaving the invoice spaces blank for
“Amount Paid" and "Balance Due" was tantamount o a failure
fo disclose waiver of the co-payment or deductible from the
patient which resulied in overstatements of the total charge
for the services provided.” in contrast, the Law Division con-
cluded that the blank spaces made no representation whatso-
ever to Aetna (let alone a false one) regarding defendants' col-
lection or waiver of co-payments, and that in light of Aetna's
failure to request additional information on these claims be-
fore paying them, it could not have relied on the biank spaces.
The Appellate Division called these conclusions "premature”
and remarked that: “[i]f Aeina's allegations prove true,
Carabasi failed to disclose a fact material to his right fo receive
reimbursement and if done knowingly, could certainly give rise
{o a ciaim of fraud.""

Aetna's tortious inferference claim was Dbased upon

ance of the earlier
findings of fact is
based upon a legal
doctrine known as
"coliateral estoppel”
which precludes re-
litigation of facts
"actually litigated" at
an earlier proceeding
involving the same
pasiies.”

i1 Dui-of-Nebwork
Provider Liahility

Under the Act, a successful plaintiff
may be awarded
compensatory damages,
costs of investigation,
costs of suit and counsel fees.”
Compensatory damages under the Act
include all payments
previously made to the provider.®

Carabasi's  know!-
gdge of Aetna's sub-
scriber  confracts
which ohiigated it to
pay only a fixed per-
centage of the cost of
services with the hal-
ance paid by sub-
scribers. In support
of this theory, the
compiaint  alleged
that Carabasi waived
the co-pavments by
members "in order fo

CQut-of-network
providers are not heyond the reach of payer-initiated litigation
under the Act. Recently, an unpublished Appeliate Division
opinion held that an out-of-network provider who fails to col-
fect required co-payments and deductibles from patients may
be liable to the carrier for tortious interference™ with the car-
rier-payer contract.”

in that case, defendants Dr. Carabasi and Carabasi Chiro-
practic Genter were non-participating chiropractic providers
who saw Aetna-insured patients but did not collect co-pay-
ment or deductibles, but when billing Aetna would leave blank
the area of the form for "Amount Paid" and "Balance Due.”
Aetna claimed that this practice constituted insurance fraud,
common-law fraud, negligent misrepresentation, unjust en-
richment and tortious interference with subscriber contracis.™
The Law Division dismissed the complaint for failure 1o state a
claim and other grounds. The Appellate Division reversed and
reinstated the fraud and torfious interference claims, but
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access  insurance
information, to encourage over ufilization of services by the in-
sureds and to hill [Aetna] for amounts in excess of those actu-
ally charged to the patient."®

Aetna argued Carabasi's non-disclosure of the co-payment
waivers have "resuited in... overstating the total charge for
the services provided"® and that defendants interfered with
contract provisions designed to deter patients from: (1) using
non-participating providers; (2) receiving unnecessary or
excessive freatment; or (3} over-utitizing Carabasi's services in
particuiar. The Appeliate Division found these facis 1o "clearly
set forth a claim for tortious interference.” It reinstated this
claim along with Aetna's fraud theories, and remanded to the
Law Division.”

In the Appeliate Division's view, a provider who leaves blank
spaces on claims forms and does not collect a co-payment or
deductible has failed to disclose a material fact, which, if relied
upon, is actionabie under the Act. Although this is an unrepoit-



ed decision, and therefore not technically binding on lower
courts, it nonetheless sends a strong signal to practitioners
and provides a strong disincentive to follow similar practices,

V. What's Next for Providers

in sum, although New Jersey has not explicitly outiawed the
waiver of co-payments and deductibles by a specific statute,
regulation® or court decision,” insurers can effectively enforce
such a ban through aggressive use of the Act. Assisted by a
lower thrashold of proof® and enticed by the prospect of dis-
gorgement of all payments (not just those in question) along
with the prospect of recovering attorney fees, and costs of
investigation and treble damages,” increased use of the Act
against practitioners who may not always collect co-payments
or deductibles is foreseeable, if not expected. A provider who
is accused of such practices would be well counseled to
defend these claims vigorously and at all costs attempt fo
avoid any findings of fact that could later be used in a discipli-
nary matter against them by the Stats.”

A final, perhaps confusing, twist in this area of the law is
gceasioned by the fact that New York, where many New Jersey
providers are also licensed, takes a completely different
approach by specificaily aflowing doctors to advertise that
they will accept any insurance payments as "payment in
full."®
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