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atient co-payments and de-

ductibles are “speed bump”
consumer controjs used by
insurers to curb individual over-
utilization of plan resources.
They are based on the theory
that even a nominal out-ofpock-
et expense deters plan partici-
pants from over-utilization,
Payor-provider contracts are the
primary vehicle through which
providers enforce co-payment
and deduciible terims.

Although payorprovider con-
tracts usually require providers
to collect the co-payment or
deductible amount directly from
the participant, there are few, if
any, incentives for providers to
reliably fulfill this duty. Paradox-
ically, providers who fail to col-
lect co-payments or deductibles
derogate their payor contract
while gaining a competitive
advantage over their colleagues
who properly collect.

Payors have become increasing-
Iy aggressive in combating both
innetwork and out-ofnetwork
providers who neglect their
responsibilities to collect co-pay-
ments and deductibles by bring-
ing lawsuits alleging fraud and
misrepresentation against the lat-
ter and actions for breach of
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contract against the former.
Morecver, a growing number
of states have enacted legislation
prohibiting the reguslar waiver
of co-payments or deductibles,

In addition to actions for breach
of contract against network
providers, payors have success-
fully argued that the failare of
an innetwork or out-ofnetwork
provider to collect co-payments
or deductibles constitutes fraud
and misrepresentation of the
provider’s usual, customary, and
reasonable (HCR) charge for

specific services.

Feiler v, New Jersey Dental
Association® was one of the earli-
est cases io consider whether a
provider who fails to collect co-
payments and deductibles could
be liable for fraud. The case
began as a declaratory judg-
ment action against Feiler's rou-
tine practice of waiving patient
co-payments once he received
reimbursement from the carrier,
usually at 80% of his UCR
charge. At trial there was evi-
dence that Feiler collected his
tull UCR rate only 3% of the
time and that the rest of his
services were discounted in one
form or another.?

The court viewed the case as essen-
tially a contract dispute, saying:

[d]ental insurers are entitled
to write policies containing
copayment provisions. Whe-
ther or not copayment en-
courages more conservative
use of dental services or
achieves some other lawful
goal, the carriers are entitled

L :gatlon Pra.ctlce :':roup

tc write a copayment provi~
sion and to enforce it. If is a
socially undesirable provi-
sion, it is up to the govern-
ment to bar its use. It is not
up to dentists to tiptoe
around it by overbilling.3

Summarizing the economic
fraud the court said: “if the
dentist] tells the insurance carri-
er he charges $100 and then col-
lects $80 from the carrier, and
by prearrangement, forgives his
patient’s co-payment, he has Hed
to the carrier”* Under this rea-
soning, the dentist’s actual UCR
should have been submitied as
$80 (based on the fact that he
usually collected this amount
from the inswance companies},
for which 80% reimbursement

would have been $64.

As a remedy, the court ordered
that the dentist include a state-
ment indicating whether he
actually intends to collect co-
payments on subsequent state-
ments to carriers.” Presumably,
if ke stated that he intends to
not collect co-payments, carriers

would adjust the baseline UCR

- charge before applying their

reimbursement rate.

Based on the record submitted
and without any testimony, the
Chancery Divisien concluded that:

It is also clear that Feiler
knows his statements of fees
are false. They say he char
ges an amount which the evi-
dence plainly shows he does
not intend to collect. Tt is
equally obvious that he in-
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tends that the payers will rely
on his representations, i.e.,
that they will make payments
to him of amounts based on
his stated fees.

There can be no question
but that a payer is injured by
making payments based on
agreed percentages of Feiler’s
false fee statements. The sim-
ple fact is that the payments
are higher than they would
otherwise be and that is
injury enough.f

Although the court then held a
plenary hearing on the remain-
ing elements of common law
fraud to determine whether
there was actual deception and
reasonable reliznce on the
billing statements, such proof
would not be needed today to
sustain a violation under New
Jersey’s Insurance Fraud Protec-
tion Act {IFPA),’ which became
law the same year as this deci-
sion. A person or practitioner
violates the IFPA # he or she:

[plresents or causes to be pre-
sented any written or oral
statement as part, or i sup-
port to, a claim for payment
or other benefit pursuant to
an insurance policy . . . know-
ing that the statement contains
any false or misleading infor-
mation concerning any fact or
thing material to the claim®

A payor bringing suit under the
Act may seek compensafory
damages, costs of investigation,
costs of suit, and counsel fees.%
Compensatory damages under
the IFPA may include all pay-
ments previously made to the
provider.9 Treble damages are
also available “if the court deter-
mines that the defendant has
engaged in a pattern of violating

the act.”!l A “pattern” is de-
fined as “five or more related
violations under [the Act.]
Vielations are related if they
involve either the same victim
or the same or similar actions
on the part of the person or
practitioner charged with violat-
ing [the Act.]”!2 Feiler's actions
likely violated the IFPA and
would also trigger its treble
damages provisions.

Unlike common law fraud, which
must be established by clear and
convincing evidence, & violation
of the [FPA may be sustained by
a mere preponderance of the evi-
dence. 13 In addition, such actions
could be viewed by the Attorney
General as false promise or false
pretenselt or professional miscon-
duct!® worthy of disciplinary pro-
ceedings and possible loss of pro-
fessional Hcense. In such proceed-
ings, the collateral estoppel effect
of the findings of fact during the
civil litigation can be devastating
and impossible to overcome. 16

A cause of action may also
exist by the payor against the
provider for tortious interfer-
erice with its contractual rela-
tionship with the patient ccca-
sioned by the provider’s waiver
of the co-payment or deduct-
ible.’” The elements of a cause
of action for tortious interfer-
ence are: (1) plaintiff must have
a reasonable expectation of eco-
nemic advantage; (2) the inter-
ference and harm inflicted must
be done intentionally and with
“malice,” not necessarily in the
sense of ill will, but in the sense
of conduct that is wrongful and
without justification or excuse
under all the circumstances;

(3) the interference must have
caused a lost prospective gain;
and {4) the loss or injury caused
damage. The damages available

under this theory would be lim-
ited to compensatory damages
(i.., the amount that the insur-
ance company paid the pro-
vider} which are already avail-

able as under the IFPA.18

In Aetna v. Carabasi, the New
Jersey Superior Court, Appel-
late Division, held that an out-ol-
network provider who routinely
waives collection of co-payments
or deductibles from patients may
be Hable for insurance fraud and
intentional interference with eco-
nomic advantage in New Jer-
sey.l? In that case, defendants
were non-participating chiroprac-
tic providers who saw patients
insured by plaintiff, and did not
coliect co-payments or deduct-
ibles but when billing Aetna
would leave blank the area of
the form for “Amount Paid” and
“Balance Duel”

Plaintiff claimed that this prac-
tice constituted insurance fraud,
commornrlaw fraud, negligent
misrepresentation, unjust enrich-
ment, and torfious interference
with subscriber contracts.20
After two days of oral argument,
the Law Division dismissed the
complaint for failare to state a
claim?! and other grounds. The
Appellate Division reversed and
reinstated the fraud and tortious
interference claims, but affirmed
the dismissal of the unjust en-
richment claim.

Regarding the frand allega-
tions, the Appellate Division
analyzed the threshold to be
met for insurance fraud, com-
mon law fraud, and negligent
misrepresentation. To survive a
pretrial motion {o dismiss its
IFPA claim, Aetna must de-
monstrate that Carabasi “know-
ingly misrepresented or failed
to disclose facts material to the
claims submitted to Aetoa for

reimbursement.”? For the
claims of common law fraud to
proceed, Aetna must establish
facts “tending to show that
Carabasi knowingly misrepre-
sented a material fact with the
intent to induce Aetna’s reliance
thereon and that Aetna did in
fact rely upon Carabasi’s mis-
representation and suffered
damages as a consequence.”23
Finally, to go forward on iis the-
ory of negligent misrepresenta-
tion, Aetna was required to
demonstrate only that “[ajn
incorrect statement, negligently
made and justifiably relied on
[resulted in] economic loss or
injury sustained as a conse-

quence of that reliance "¢t

With respect to defendants’ prac-
tice regarding co-payments and
deductibles, plaintiff alleged that
leaving the invoice spaces blank
for “Amount Paid” and “Balance
Due” was tantamount to a fail-
ure to disclose waiver of the co-
payment or deductible from the
patient that resulted in overstate-
ments of the total charge for the
services provided.%

The Law Divisicn concluded
that the blank spaces made no
representation whatsoever to
plaintiff (let alone a false one)
regarding defendants’ coliection
or waiver of co-payments. It
then concluded that in light of
plaintiff’s failure to request addi-
tional information on these
claims before paying them, it
could not have relied on the
blank spaces. The Appellate
Division tocok specific exception
with this finding, calling it “pre-
mature,” and pointing out that if
plaintiff’s allegations are vindi-
cated at trial, “[defendant] failed
to disclose a fact material to his
right to receive reimbursement
and if done knowingly, could
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certainly give rise to a claim of
fraud under both the statute
and common-daw.”28 The rule of
law that emerges from this is
that a provider who leaves
blank spaces on claims forms
and does not collect a co-pay-
ment or deductible has failed to
disclose a material fact, which, if
relied upon, is actionable under

the IFPA.

Plaintiff’s tortious interference
claim was based upon defen-
dants’ knowledge of its suscriber
contracts that obligated it to pay
only a fixed percentage of the
cost of services with the balance
paid by subscribers. In support
of this theory, the complaint
alleged that defendants watved
the co-payments by members
“in order to access insurance
information, to encourage over
utilization of services and to bill
for amounts in excess of those
actually charged to the patient.”?
Aema also claimed damages
from such interference, arguing
that these provisions were
designed to deter patients from
and that defendants’ conduct
encouraged subscribers 1o

(1) use non-participating provid-
ers; (2) receive unnecessary or
excessive treatment; and (3) over-
utilize defendants’ services in
particuiar. The Appellate Div-
ision found these facts to “clear
Iy set forth & claim for tortious
interference.” It reinstated this
claim along with plaintiff’s fraud
theories, and remanded to the
Law Division 28

Becanse defendant was an outof
network provider, there were no
grounds to argue that he misrep-
resented his contractual UCR
charges. Nonetheless, plaintiff
makes its functional equivalent
by arguing that the non-disclo-
sure of the co-payment waivers

has “resulted in overstatements of
the total charge for the services
provided,”?® Plaintiff derived sim-
flar arguments from this point,
1e., that defendants’ conduct of
faiing to collect co-payments
encourages patient over-utilization
and destroys the disincentive for
patients to seek treatment from
out-ofnetwork providers,

Although this decision can be
fairly read to require that payors
affirmatively disclose any non-
payment of deductibles or co-
payments to payors, it remains
non-binding.?® Moreover, the
Appellate Division voiced skepti-
cism at plaintiff’s ability to carry
its burden in demonstrating that
it relied on defendants’ bills in
determining the amount of its
payment in particular cases.’!

Several federal courts have con-
sidered casges in which providers
chronlcally failed to coliect co-
payments or deductibles from
patients. For example, relying
on Feiler, the U.S. District Court
for the District of Hawaii grant
ed an insurance company’s
motion for summary judgment

in a breach of contract suit

against a dentist who regularly
waived the 30% co-payments he
was supposed to be collecting
from patients. In its opinion, the
court characterized this activity
as “a fraudulent and deceptive
business practice” and “over-
billing” by the dentist.3*

Other decisions, like Feiler, con-
clude that in-network providers
who submit claims to payors
with no intention of collecting
the co-payment from the patient
inflate their UCR charges and
breach the undeslying provider
agreement. As illustrated by
Carabasi, this alse applies to out-
ofnetwork providers who waive
co-payments; such providers

could also be subject to liability
under the IFPA unless they
inform the payors that there is
no intention of cellecting a co-
payment. In those cases, the
problem remains of determining
their true UCR for the proce-
dure in question and payors
often argue, that as in Fetler, the
doctor’s true UCR is more in
line with the actual payment
from the insurance company,
net the amount bilied.

The Seventh Circuit, like the
Chancery Division in Feiler, has
held that where the provider-
payor agreement requires collec-
tion of a co-payment, a provid-
er’s waiver of co-payments or
deductibles constitutes a breach
of the agreement that discharges
the payor from paying the dis-
puted bill. 33 This case arose
when, following an-audit, the
payor discovered that Kennedy
was not collecting co-payments
in accordance with his provider
agreement. Indeed, in his pa-
tlent engagement letter, Ken-
nedy explicitly stated that he
would accept the carrier’s pay-
ment as full compensation.
When the carrier refused a par-
ticular claim citing Kennedy’s
breach of their underlying
agreement and its failure to
consént to the assignment of
patient benefits as required by
its policy, the provider sued to
collect the bill. The payor
removed the matter to federal
court based on federal question
jurisdiction arising under the

- assignability of the Employee

Retirement Income Security Act
(ERISA) benefits at issue.3*

After a thorough analysis of the
provider agreement and the
physician-patient engagement let-
ter, the appeals court agreed with
the district court’s finding that

the physician-patient contract pro-
vision accepting the insurance
payment as full satisfaction “is the
principal device by which a
provider of medical care waives
co-payments.” It therefore reject-
ed the provider's argument that
this provision should be treated
as an assignment rather than a
reduction in price.

The court then viewed the overall
co-payment structure and its eco-
nomic basis on a functional level:

We could not break the cir-

cle in favor of reimbursement

without abrogating the co-
payment requirement—a
requirement that [the pa-
tient’s employer} had every
fegal entitlement to create.
So Kennedy must lose, If he
wishes to receive payment
under a plan that requires
co-payments, then he must
collect those co-payments—
or at least leave the patient
legally responsible for them.
{What happens if a provider
bills his patients for the 20%
but never follows up s a
question we need not answer.}
Kennedy observes that the
patient’s rich aunt or best
friend may pay the 20% and
asks rhetorically: Why can'’t
the doctor pay? The answer
is contractual: Because the
plan and policy say that the
physician must create a legal
obligation in the employee or
dependent. And there is a good
reason for this contractual solu-
tion. Allowing the provider to
“bay” the co-payment lo him-
self is just another way to
describe waiver of co-payments,
with the baleful conseguences
we have mentioned. Some wel-
fare benefit plans have lower
{or no) co-payments, perhaps

Continued on page 4
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because they doubt that the
incentive effects of co-pay-
ments justify saddling with
higher costs those employees
unlucky enotgh to encounter
medical difficulties. Co-pay-
ments mean more risk borne
by participants. Whether full
indempnity is preferable to a
co-payment system is a ques-
tion for the marketplace. The
answes in this health plan is
co-payments, and its terms
will be enforced.36

Although Kennedy involved only
& single patient as opposed to a
mode of practice in Feiler, the
facts are otherwise very similar,
Moreover, the facts in Kennedy
would likely be actionable if the
IFPA applied, as evidenced by
Carabasi. The insurer in this
hypothetical would likely argue
that because of Kennedy's
agreement with his patient, the
UCR rates that he then billed to
the payor constituted a present-
ment of knowingly false or mis-
leading information in support
of a claim for payment, in viola-
tion of the TFPA.37 Moreover, in
New Jersey, if discovery then
revealed five or more similar
failures to collect co-payments
or deductibles, treble damages
would be available as well.38

Although Kennedy never decid-
ed the validity of the payor con-
fract provision that prohibited
the assignment of ERISA bene-
fits, this issue arose in the Ninth
Circuit. There, a group of
California out-ofnetwork den-
tists argued that ERISA re-
quired the assignability of bene-
fit plan payments from Delta
Dental, notwithstanding an
express plan term prohibiting
assignment.®? Although Delta
paid both participating and

non-participating dentists the
same percentage, it paid partici-
pating dentists directly and
required them to coliect the co-
payment balance from the bene-
ficlary. In contrast, Delta made
beneficiaries pay non-participat-
ing denfists and then submit
claims for reimburserment.

To circumvent this system, non-
participating dentists began ask-
ing patients for an assignment of
Delta’s benefits in exchange for
waiving their co-payment.
Delta’s benefit plan expressly
prohibited such assignments by
beneficiaries, and Delta refused
to mail indemnity checks to
these dentists.*! The dentists,
arguing that ERISA. mandated
the assignability of these bene-
fits, obtained a preliminary
infanction against Delta’s refusal
to pay.2

On appeal, the Ninth Circuit
adopted Kennedy regarding the
enforceability of co-payment pro-
visions and then went on to con-
clude that, although precedent
holds ERISA’s silence on this
issue does not prohibit such

- assignments, such silence cannot

be read as to mandate them.
The court then reversed and
upheld Delta’s non-assignment
clause, ERISA notwithstanding,*3

The activities of the non-partici-
pating dentist in Davidowitz
would probably not pass muster
under the IFPA because, as was
recognized in Friler, a strong
argument would exist that the
out-ofnetwork provider’s true
UCR charge is equal to the
insurance company payment,
not the bill that they submit.*

Five years later, Delta’s policy of
not recognizing co-payments
from supplemental insurers as
contractually valid and deeming

participaling dentists who accept
them to be in breach of contract
was before the Ninth Circuit
when Similecare, a supplemental
insurance company providing
coverage for co-payments, sued
Delta under § 2 of the Sherman
Act alleging monopolization and
atternpt to monopolize.#5 After
reaffirming its earlier decision in
Davidowitz, which expanded on
Kennedy, the court held that
Delta’s refusal to recognize pay-
ments by Smilecare was not pro-
hibited by the Sherman Act
because the two were not com-
petitors. It then went on to equate
supplemtental insurance coverage
to the “rich aunt” example postu-
lated by the Seventh Circuit in
Kennedy, (quoted supra), calling it
“tantamount to a waiver of the
co-payment” because it removes
the economic disincentive from
the patient’s perspective, 46

While the Ninth Circuit rests i
decision on the Sherman Act and
that portion of the opinion is not
in question, its later comparison
of supplemental insurance to the
“rich aunt” example in Kennedy is
inaccurate because it presumes
that Smilecare, like the “rich
aunt,” provides its payment gratz-
itously. This assumption is almost
certainly false, and Smilecare
does not, as the court says, com-
pletely remove the econornic dis-
incentive from the equation as a
rich aunt would, but only repack-
ages it, perhaps by charging
monthly premiums. The Ninth
Circuit’s dicta on this point is far
from persuasive.

More importanily, if the co-pay-
ment is made via supplemental
insurance, this legitimizes the
amount that the provider charges
for his services by demonstrating
their intention to collect the full
charge from a combination of

primary and secondary insur-
ance if the supplemental insur-
ance reimburses at 100%. For
example, a procedure is billed
at $100 based on the provider’s
UCR rates to the primary insur
ance company which pays 80%
(380). The provider also sub-
mits the remaining 20% co-pay
claim (320) to the supplemental
carrier. If the supplemental car-
rier*” pays 100% ($20), he has
collected 100% of his $100
charge. He has therefore proper-
ly charged the primary insurance
company his UCR charge. If the
supplemental insurance pays less
than 100%, however, this be-
comes less clear. For example, at
a 75% or 0% supplemental reim-
bursement rate, an arguimient
can be advanced that the cor
rect UCR charge should have
been $95 or $90, respectively.

In the end, both Davidowitz and
Smilecare clearly recognize that
removing the disincentive
imposed by the co-payment or
deductible would undermine
the co-payment paradigm upon
which the coverage plans are
based. Although the holdings
are premised on Delta’s con-
tracts, the underlying policy
{albeit somewhat flawed) is
intended to preserve the eco-
nomic paradigm of the co-pay-
ment plans as they have been
established by the payors.

While New Jersey IFPA may

be unique in its breadth and
severity of penalties for waiver
of co-payments or deductibles, it
is nonetheless part of a growing
trend among states. For exam-
ple, California,*® Colorado,*?
Ilinois,*¢ and Ohio®! generally
prohibit providers from waiv-
ing patient co-payments or
deductibles without disclosure.
In addition, Conpecticut®? and
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Florida® have made such prac-
tices fraudulent per se.

In contrast to these approaches
that {ook askance at co-payment
and deductible waivers, New
York regards a provider’s obli-
gation to collect co-payments or
deductibles as a simple matter
of contract Jaw between the
provider and the payor. This is
illastrated by Desal v. Blue
Shield of Nertheastern New York,
Inc., where the plaintiff dentist,
after enrolling as a provider in
the defendant’s plan, then nego-
tiated special rates with a local
union that included a waiver of
any portion of his fee not cov-
ered by insurance.5¢ After a few
months, the payor became con-
cerned about the number of
claims that the plaintiff had sub-
mitted. After learning that he
was waiving co-payments for
ursion members, it suspended
payments to plaintiff for his
services, reduced his fee profile
to below the union rates, recal-
culated its past payments (o
plaintff in accordance with the
reduced fee profile, and then
began recouping its “overpay-
ments” by withholding 50% of
all payments to plaintiff.3

The dentist sued seeking recov-
ery of the withheid amounts and
lost profits attendant to the fee
schedule reduction. The irial
focused on the dentist’s partici-
pation agreement with the payor
and whether the waiver of the
co-payments was a breach of this
agreement. Following a bench
trial, the court found for plantff-
dentist. On appeal, the Appellate
Division held that that the provi-
sion in the agreement that
allowed plaintiff to collect “not
more than 20% of his usual fee
from the patient” manifests “a
clear range of possible charges

under 20%, including zero or ne
charge.” It consequently affirmed
this part of the verdict.56

This New York provider was
allowed to waive co-payments
with impunity for fn-nefwork
patients because of poorly writ-
ten contract language that
“aliowed” him to collect “not
more than 20%” of his regular
fee as a co-payment. Based on
this, there is every reason to
believe that waiver of an out-of
network patient’s co-payment
would also be permitted.

In New York such contractual
breaches are not equated with a
UCR distortion, even though
New York has its own Insurance
Frauds Prevention Act.%7 This
statute, however, lacks the
penalties and broad application
that are the hallmarks of the
New Jersey IFPA. For example,
it does not provide for a private
right of action by payors and
fimnits civil penalties af restitution
plus $5,000,58

Also, it appears that, overall,
New York has not taken as
aggressive an approach towards
insurance fraud when compared
to New Jersey. In relevant part,
the statute defines prohibited
conduet in the healthcare con-
text as follows:

A fraudulent healthcare
insurance act is committed
by any person who, knowing-
ly and with intent to defraud,
presents, causes to be pre-
sented, or prepares with
knowledge or belief that it
will be presented to, or by,
an insurer or purported
insurer or selfinsurer, or any
agent thereof, any written
stalement or other physical
evidence as part of, or in
support of, an application for

the issuance of a health
insurance policy, or a policy
or coniract or other authori-
zatjon that provides or allows
coverage for, membership or
enrollment in, or other serv-
ices of a public or private
heaith plan, or a claim for
payment, services or other
benefit pursuant to such poli-
cy, contract or pian, which
he knows to:

{a} contain materially false in-
formation concerning any
material fact thereto; or

(b) conceal, for the purpose
of misleading, informa-
tion concerning any fact
material theretn.59

Although New York’s definition
of “fraudulent healthcare msur-
ance act” would appear to be
aimed at the same conduct as
New Jersey’s, it has not been
applied with nearly the same zeal

Further evidence that in New
York a provider’s waiver of co-
payments or deductibles for
patients is simply a matter of
contract law deserving of no
particular scrutiny can be
found in Refwein v. Sunharbor
Manaor Residential Healtheare
Facility.®0 There, a podiatrist
brought an action against the
healtheare facility where he
was on staff {(but not an
employee), for retaliatory dis-
charge in violation of the New
York whistleblower law, breach
of conftract, and defamation.
The whistleblower action was
premised on allegations of ille-
gal activity in the form of the
facility’s direction to plaintiff
that he not seek reimburse-
ment for deductibles or co-pay-
ments from residents’ families.
Plaingff argued that this action
violated federal law.®!

On delendant’s motion for sum-
mary judgment, plaintff’s
whistleblower action was reject-
ed as a matter of law for two
reasons. First, even if the allega-
tions were true, and the facility
did, in fact, direct him not to
seek payments from Tamily
members, the co-payment or
deductible would be sought
from the patient themselves.
Even i seeking such payment
would be a pointless exercise,
the court found it not to be tan-
tamount to a kickback. Second,
illustrating the laissez-faire
approach of New York, the
court held that, even assuming
that an actual violation of law
occurred under these facts,
there is no basis to conclude
that such activity presents a
“substantial and specific danger
to the public health and safety,”
as required under the whistle-
blower law.62

For these reasons, the court dis-
missed this part of plaintiff’s
claim, holding that no violation
of law actually oceurred, and
even if one were presumed on
these facts, it was de minimus. If
there were any additional stato-
tory or regulatory requirements
that the provider made a rea-
scnable effort to collect the co-
payments, the court would not
have so nonchalantly dismissed
plaintiff’s claims when, in reali-
ty, the families are probably
more able to make the co-pay-
ment or deductible payment |
than the residents thermnselves.

In another case that starkly
Hlustrates New York’s framing
of this issue solely in terms of
contract law, a physician sued
varicus former patients and
insurance companies for collec-
tion of past bills which were

Continued on page &
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consolidated in a single action.
In his advertisernents, the doc-
tor specifically stated that, for
certain procedures, payment
from no less than ten different
insurance companies would be
accepted as payment in full.
Nonetheless, he sought to “bal-
ance bill” defendants and
argued that it would be “iilegal”
and constifute “insurance fraud”
to read his “Patient Acknow-
ledgement Agreement” as limit-
ing his rights to payment to the
amount covered by their insur-
ance carrier and excluding any
co-payment or deductible.t3
The court first noted plaintiff’s
reliance on “a series of deci-
stons in foreign jurisdictions that
haold that a waiver of co-pay-
ments constitutes a fraudulent
and deceptive practice.” It then
abruptly rebuked plaintiff, find-
ing it “hard to understand” how
plaintiff could advance such an
argument in light of the dearth
of New York authority to sup-
port his position and that “since
plaintiff has unquestionably
advertised his engagement in
this very conduct . . . he should
appreciate that there is no
authority in New York forbid-
ding such practice.”®4

New York regards this issue as
strictly one of contract law.
‘Where there is no specific con-
tract, such as between an outof
network provider and payor, the
provider has no duty to cellect
or charge a co-payment or de-
ductible. Indeed, where they
hold themselves out as accept-
ing the payor’s reimbursement
as “payment in full,” they may
be barred from doing so. Al
though this may be the most
lenient approach taken by any
state, New Yotk is clearly in the
minority. Without question,

states are increasingly disdainful
of practiioners who routinely
waive co-payments and deduct-
ibles. Providers who engage in
such practices may find them-
selves subject to civil suits, ad-
ministrative hearings, and/or
professional discipline.
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